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ROLE OF COMPETITION POLICY 


Canada's law on competition sets up a framework or "rules of the 


game" for the operation of business in Canada. The rules are currently 
embodied in the Combines Investigation Act. The purpose of this 
legislation is to ensure that firms compete with one another on a fair 
basis and to ensure that markets operate effectively. For this reason 
competition law is of fundamental importance to our mixed economy of 
public and private entreprise. This law seeks to eliminate certain 
practices in restraint of trade, and to overcome adverse effects of 
lessening competition that tend to prevent the economic resources of 
Canada from being used efficiently. Its provisions do not interfere 
with the conduct of business but rather protect the competitive 
process. An effective law reduces the need for direct government 
intervention in the economy. To the extent that the law is clear and 
understandable, it will encourage greater compliance. To the extent 
that it is enforceable, it will represent an effective deterrent to 
anti-competitive conduct. 


Competition is not an end in itself but is the most effective 
stimulus to efficiency, productivity, and Canadian industrial growth. 
Consumers benefit directly from increased competition. It results in 
lower prices, increased choice and better quality, while rewarding 
innovation and initiative. Effective competition also ensures that 
markets perform their basic function of allocating resources 
efficiently, thereby reducing the need for direct government 
intervention. 


The importance of the role of competition was recently reaffirmed 
by the Royal Commission on Economic Union and Development Prospects for 
Canada. In its Report the Commissioners recommended placing greater 
reliance on market forces to fuel a sustained recovery and economic 
growth. They also recognized that competitive markets reduce the need 
for direct government intervention and regulation. The Commissioners 
went on to say that it is in the ultimate interests of all Canadians to 
reform Canada's outmoded competition policy and it made recommendations 
consistent with the amendments being proposed by the Government. 


RECENT HISTORY 


In 1969, the Report of the Economic Council of Canada on the 
subject of competition policy identified the need for substantial 
reforms to the Combines Investigation Act to ensure that market forces 
perform their basic function of allocating resources in an efficent and 
impartial manner. Among the changes recommended by the Report were the 
shifting of merger and monopoly (abuse of a dominant position) from a 
criminal to civil law and the creation of a specialized tribunal to 
adjudicate civil matters. The ensuing debate on the substance and form 
of amendments necessary to strengthen and modernize the law has 
continued unabated over the 16 years since the Report was published. 


In 1976, amendments came into force which dealt primarily with 
selected trade practices and extended the application of the Combines 
Investigation Act to services. The more substantive and controversial 
provisions were left essentially untouched by those amendments. There 
were four failed attempts under previous governments to amend the more 
substantive provisions of our competition law. Three of these, Bill 
C-256 (1971), Bill C-42 (1977) and Bill C-13 (1977-79) were met with 
organized opposition from the business community. Extensive consulta- 
tion with the private sector and provincial governments preceded the 
introduction of Bill C-29 in 1984. This Bill also died on the order 
paper. 


WEED FOR REFORM 


Much has changed since the 1960s. The country has gone from a 
period of steady-state economic growth, through a period of double-digit 
inflation, to a period of uneven economic growth and _ pervasive 
unemployment. During this time, the world economy has become intensely 
competitive. Thus, the need for a comprehensive reform of Canada's 
outmoded competition law has become even more pressing. 


Recent jurisprudence under the present merger and conspiracy 
provisions has created an undesirable degree of uncertainty in the law 
and has raised very real questions about the enforceability of these 
provisions. In addition, the Supreme Court of Canada decision in the 
Southam case found that the search and seizure power under the Act was 
of no force and effect because it infringed the Canadian Charter of 
Rights and _ Freedoms' protection against unreasonable search and 
seizure. The Southam case has also raised questions regarding the 
constitutionality of both the other investigatory powers under the Act 
and the multiple roles of the Restrictive Trade Practices Commission 
(RTPC) as investigator and adjudicator. These developments dictate the 
urgent need to reassess the role of the RTPC and to bring the 
investigatory powers under the Act in line with the rights embodied in 
the Charter while maintaining their effectiveness. 


One of the long standing weaknesses in the basic structure of the 
Act is the assessment of complex economic activity in a criminal law 
setting. The treatment of mergers and monopolies in the context of 
criminal law has long been considered inappropriate. Under the 
amendments, these matters will henceforth be adjudicated under a civil 
law framework where the adjudicator can issue remedial orders that will 
maintain or restore competition in a market. Under the current criminal 
jurisdiction, although order making powers are available in 
extraordinary circumstances, the normal penal powers of fine and 
imprisonment are ill-suited to the Act's objective of maintaining and 
restoring competition. The adjudication of civil matters by a 
specialized Competition Tribunal will permit more sophisticated 
judgement, a better understanting of the business reality, a more 
flexible process, and, above all, timely decision-making, which is 
consistent with the policy underlying the Act. Removing the criminal 
burden of proof should also improve the enforceability of the merger and 
dominance provisions. 


Also, consistent with the Government's policy of improving the 
efficiency of Crown corporations either by privatization or by exposing 
them to market forces on the same basis as firms in the private sector, 
the application of the Act will be broadened to include Crown 
corporations, agents of Her Majesty, which engage in commercial activity 
in competition with other firms. 


In the interest of rationalizing the Government's overall 


competition enforcement effort, the responsibility for investigating 
anti-competitive agreements and mergers among banks will be transferred 
from the Inspector General of Banks to the Director of Investigation and 
Research. 


This Bill changes the name of Canada's competition law from the 
Combines Investigation Act to the Competition Act. It also clearly 
establishes the role of economic efficiency and international competi- 
tion in competition policy in Canada. These important considerations 
are recognized at the outset in the purpose clause of the new legisla- 
tion. The Bill takes account of the importance of international trade 
by removing certain impediments in the law which discourage the forma- 
tion of export consortia. There is also widespread recognition of the 
need to consider the implications of international trade in the 
assessment of mergers that may have anti-competitive effects. 


The relatively small size of the Canadian market and the overall 
importance of international trade to the economy dictates that certain 
industries have to be concentrated in order to achieve scale or other 
efficiencies necessary to compete in world markets. However, the trend 
toward increasing concentration historically has been a cause for 
concern, and many industries are protected from competition by high 
economic and institutional barriers to entry, such as high tariffs. The 
Bill brings the law into focus with current economic realities so that 
it is better able to deal with the implications for Canadian industry of 
foreign competition in Canada and competition in world markets. 


Consumers and small business are among the prime beneficiaries of 
an effective competition policy. These two groups are afforded little 
protection from anti-competitive conduct on the part of large, dominant 
firms under the existing legislation. The Bill strengthens the law and 
makes it more effective, thus ensuring fairness in the marketplace. 
This will benefit consumers and will maintain and encourage the drive 


and initiative of the small business sector, which has the greatest 
potential for job creation. 


PRINCIPLES OF REFORM 


In undertaking this reform, the Government has been guided by a 
number of underlying principles. 


Competition legislation should provide a general framework to 
ensure that markets perform their basic functions of allocating 
resources to their best use among competing alternatives. By 
strengthening the role of market forces, the law should encourage 
economic efficiency and reduce the need for direct government 
intervention. 


The law has to recognize the unique characteristics of the Canadian 
economy, especially the overall importance of international trade. An 


effective competition law should enhance the international 
competitiveness of the Canadian economy by promoting economic efficiency 
and strengthening the role of market forces. The«;rolesio£f Athe 


Competition Act is to help Canadian business to meet the economic 
challenges of the world economy. 


Ensuring that the rules of the game are well understood and fair is 
a crucial aspect of this legislative reform. Improvments over previous 
proposals at times appear to be a mere change of words, but they can 
provide greater clarity for the business community and help to avoid 
involuntary non-compliance with the law. This also involves removing 
certain ambiguities that have developed in competition law as a result 
of a number of recent court decisions. Finally, in keeping with the 
Government's priority on fairness, there is a need to remove the 
immunity from prosecution that agent Crown corporations, engaged in 
commercial activity in competition with other firms, currently enjoy. 


Parliament has long recognized the need for special investigatory 
powers to deal effectively with competition matters. However, as stated 
by the Supreme Court decision in the Southam case, certain procedural 
safeguards have to be met in order to satisfy the protections embodied 
in the Canadian Charter of Rights and Freedoms. There is also a very 
real need to reassess the adjudication of the non-criminal matters under 
the Act to ensure that the adjudicator has the economic and business 
expertise to deal with competition issues and yet still provide 
procedural fairness and consistency in decision-making. 


However, amendments should be restricted to the essential areas of 
competition policy in greatest need of reform. 


Finally, the law has to be effective and enforceable. In part, 
this principle reflects the other principles guiding the Government in 
undertaking this reform. Ins-sparticular; providing adequate 
investigatory powers and clarity and certainty in the law are very 
important to the long term sucess of this reform. This will ensure that 
anti-competitive behaviour is dealt with in an appropriate fashion and, 
more importantly, heighten the degree of compliance with the law. 


LAYING THE GROUNDWORK FOR REFORM 


The Government has spent the past year conducting a comprehensive 
review of current competition policy and past proposals to amend the 
legislation. The aim was to conclude the protracted process of revising 
the Act while ensuring that all of the issues received a proper airing 
with interested parties. This Bill is now being introduced only after 
lengthy, thorough, and valuable consultations with the provincial 
governments as well as the business, consumer, legal and _ labour 
communities and other interested parties. 


Following the November 1984 Speech from the Throne, the Minister 
initiated an intensive consultation process with a broad range of 
interested parties. At the outset, this consisted of meetings with . 
interested parties and private interest groups to discuss the various 
areas addressed by the law and the policy options available. In March 
1985 a Consultation Paper, which identified major issues for discussion 
and commentary, was distributed to a broad range of interested parties 
and over 100 briefs and numerous letters were submitted in response. 
The high quality of these briefs reflected careful consideration of the 
issues and a genuine public policy approach to the reform. Viel Wizvey erties 
the Minister of Consumer and Corporate Affairs struck an Advisory 
Committee of respected businessmen, lawyers and experts from the private 
sector to discuss the issues involved in this reform. The following 
month, he also met with anti-trust officials from Britain and the 
European Economic Community. 


Starting in June 1985, the Minister and departmental officals 
undertook extensive discussions with, among others, representatives from 


the following major private interest groups: Business Council on 
National Issues; Consumers' Association of Canada; Canadian Chamber of 
Commerce; Grocery Products Manufacturers of Canada; Canadian 
Manufacturers' Association; Canadian Bar Association; Petroleum 


Marketers' Association of Canada; Canadian Federation of Independent 
Business; Canadian Bankers' Association; and Canadian Federation of 
Independent Petroleum Marketers. 


These discussions produced significant improvements over previous 
proposals and a broader base of support for this initiative. There is 
now substantial support from all interested parties for bringing the 
protracted process of revising Canada's competition law to a speedy and 
successful conclusion. 


In February and September 1985, the subject of competition policy 
reform was discussed at Federal-Provincial-Territorial meetings of 
Ministers of Consumer and Corporate Affairs. Following the distribution 
of the Consultation Paper in March, many of the provinces submitted 
briefs in support of the reform or otherwise indicated their support. 
Moreover, through the two general meetings in February and September, 
and through subsequent bilateral discussions, it was possible to resolve 


the concerns that had been earlier expressed regarding, among other 
things, bringing Crown corporations under the application of competition 


law. Overall, the provinces have strongly endorsed the reform of the 
legislation. 


COMMITMENT TO REFORM 


The reform of Canada's competition law is long overdue. The 
Government has recognized the importance of the objectives of 
competition policy in the Speech from the Throne, the Budget, and by its 
proposals and initiatives in reforming transportation and financial 
institution. Canadian competition law should reflect these objectives. 


The Government is committed to the passage of amendments that will 
ensure fairness in the marketplace for consumers and small business, 
reduce the need for government intervention and enhance the ability of 
Canadian business to meet foreign competition both at home and abroad. 
This is a key economic policy which complements the Government's broader 
policy of placing greater reliance on the private sector for economic 
renewal and sustained growth. An effective, up-to-date competition law 
will promote economic efficiency and innovation, and will have a 
positive impact on Canada's export performance, all of which will 
promote job creation. The proposed reform of competition policy also 
complements the Government's policies on regulatory reform and the 
exposure of Crown corporations to market forces. 


MAJOR PROVISIONS OF THE BILL 
INTERNATIONAL COMPETITION 


In industries where goods and services flow freely across Canadian 
borders, international competition can act as a competitive discipline 
on Canadian producers. One of the Government's objectives throughout 
the process of formulating the proposals in the Bill has been to 
recognize in the law the overall importance of international trade to 
our economy. The Macdonald Commission Report has also stressed that 
“whenever possible, Canada should rely on international trade to ensure 
the maintenance of dynamic competition in the domestic market-place." 


The Bill recognizes the importance of international competition in 
a number of fundamental respects. First, the purpose clause sets out a 
general framework for interpreting the legislation, highlighting the 
importance of creating opportunities for Canadian participation in world 
markets as well as recognizing the role of foreign competition in 
Canada. 


The currrent merger law does not take specific account of 
international trade, focussing instead on the broadly based concept of 
public detriment. In contrast, the new test in merger takes specific 
account of the existence of, or potential for, competition from foreign 
imports in assessing the effect of the merger on competition. Another 
factor to be considered by the Tribunal in the assessment of the effects 
of a merger will be the barriers to entry in the relevant market. 
Barriers to entry may include tariff and other institutional restraints 
on entry such as licensing requirements. This takes account indirectly 
of the pressures on domestic competitors by foreign imports. The 
Tribunal will also be directed to consider whether the gains in 
efficiency which may be raised in the defence of a merger will result in 
increased exports or increased import substitution. 


Two other provisions in the Bill recognize the importance of 
international trade to the performance of the Canadian economy and the 
maintenance of dynamic competition. The export exemption to conspiracy 
will be broadened to enable Canadian firms to compete more effectively 
in the international market by more easily entering into export 
consortia. In addition, a new exemption to conspiracy and exclusive 
dealing will be created to facilitate the formation of specialization 
agreements for Canadian firms to rationalize production in response to 
foreign competition. Under the proposed provision, the Tribunal would 
be directed to consider whether the gains in efficiency from such 
agreements would result in an increase in exports, or import 
substitution. 


ADJUDICATION 


Adjudicative Structure in the Present Act 


Adjudication under the Combines Investigation Act is presently 
divided between the regular courts and the Restrictive Trade Practices 


Commission (RTPC). The courts have jurisdiction over the criminal 
matters in Part V of the Act; this includes conspiracy, bid-rigging, 
merger, monopoly, price discrimination, price maintenance, and 


misleading advertising. The courts also have jurisdiction over Part VI 
of the Act which sets out other offences such as obstructing an inquiry 
or failing to comply with an order or subpoena. The RTPC has jurisdic- 
tion over the civil reviewable matters under Part IV.1, which includes 
refusal to deal, exclusive dealing, tied selling and market restriction. 
In addition to its adjudicative function under the Act, the RTPC is 
authorized to carry out a number of administrative or investigative 
tasks such as the authorization of investigatory powers (recently 
declared unconstitutional by the Supreme Court in Southam), conduct of 
examinations of witnesses by the Director in the course of an inquiry, 
review and report on statements of evidence, and conduct research 
inquiries into the state of competition in a market or industry. 


Need for Reform 


The Economic Council of Canada's 1969 Interim Report on Competition 
Policy stated that any shift of competition policy legislation out of 
the criminal law should be accompanied by the formation of a specialized 
tribunal to adjudicate these matters. In their 1976 Report, Lawrence 
A. Skeoch and Bruce C. McDonald endorsed this view but stressed the need 
for the adjudicator to be separate from departmental policing and policy 
making functions. This conflict in roles has also been the subject of 
comment recently by the Supreme Court of Canada. 


In the Southam case, the Supreme Court decided that’ the 
investigatory functions of the RTPC, such as the power to gather 
evidence through hearings and to direct further investigation, impaired 
its ability to act as an impartial adjudicator in authorizing search and 
seizure. This finding, which was made under the Charter of Rights and 
Freedoms, signalled a need to create an adjudicative body which would be 
free of the dual roles of investigation and adjudication that the RTPC 
has carried out in the past. 


The issue of adjudication of competition matters has been the 
subject of much discussion over the long history of competition law 
reform. Many interested parties have proposed reliance on the ordinary 
courts to adjudicate competition matters. One factor often cited in 
Support of the courts is their ability to produce consistent results 
with clear and full rights of appeal. Others have expressed a 
preference for the use of a specialized tribunal because it would 
provide greater potential for expertise in economics and business, and 


would permit more scope for response by the decision maker to social and 
economic change. In particular, lay experts are better able to reflect 
the reality of the business world. 


On balance, the Government believes it is more appropriate that 
these matters be adjudicated by a highly judicialized tribunal. MThis 
hybrid will allow the use of expert lay persons as well as judges in the 
decision-making process. Nevertheless, the Government agrees that it is 
very important to have in the law an adjudication system that ensures 
the impartiality, due process and certainty which is associated with the 
courts. 


New Provision 


- The Bill will create a Competition Tribunal that will be composed 
of judges from the Trial Division of the Federal Court and lay persons. 
A judge will chair the Tribunal. The judges appointed will continue to 
perform their judicial duties when they are not engaged in activities 
related to the Tribunal. The lay members will be remunerated on a per 
diem basis and, therefore, will be used only when there are cases before 
the Tribunal. The Restrictive Trade Practices Commission will be 
abolished as a results. 


The Tribunal's functions will be strictly adjudicative. It will 
have no role in supervising the investigative powers of the Director, 
initiating investigations or providing research of policy advice to the 
Government. As a result, section 47 of the present Act, which permits 
research inquiries, will be repealed. In the future, should situations 
arise where research inquiries into the state of competition in a 
particular industry are necessary, the Government can rely on the 
general provisions of the Inguiries Act for creation of an ad_hoc 
Commission of Inquiry. 


The judges alone will be able to determine questions of law. The 
lay members will participate, along with the judges, in determining 
factual matters as well as questions of mixed fact and law. This 
proposal is not dissimilar to the Market Court of Sweden and the 
Restrictive Practices Court of the United Kingdom. 


Appeals from decisions of the Tribunal will be heard by the Federal 
Court of Appeal as if they were decisions of the Trial Division of the 
Federal Court. 


Appointments to the Tribunal will be made by the Governor in 
Council. Judicial members will be appointed by the Governor in Council 
upon recommendations from the Minister of Justice. The lay members will 
be appointed by the Governor in Council upon recommendations from the 
Minister of Consumer and Corporate Affairs. Prior to making these 
recommendations, the Minister of Consumer and Corporate Affairs will 
consult a Statutory Advisory Committee composed of representatives of 
both the big and small business communities, lawyers, consumers and 


labour. In addition, the Bill attempts to ensure expertise in the 
Tribunal and the Advisory Committee by specifying that the individuals 
appointed to the Committee are experienced in industry, commerce, and 
publicvattairs. 


In conclusion, the Government believes that the hybrid Competition 
Tribunal achieves the best features of both the regular courts and 


specialized tribunals. The proposal has a broad measure of support 
among those consulted. 


INVESTIGATORY POWERS 
Role of the Provision 


Effective enforcement of competition legislation is difficult to 
achieve. Business conduct which contravenes the Act is frequently 
sophisticated, well-concealed and carried on systematically over a 
lengthy period of time. The principles underlying the design of the 
original legislation in 1910, and through successive modifications to 
its present form enacted in the early 1950s, relate to the need for 
development of an effective process for investigating such matters. The 
investigative powers of the Director of Investigation and Research must 
be adequate to determine whether an offence has been committed or 
whether grounds exist for making an order under the civil provisions. 

In addition to the difficulties of detection, competition matters 
are characterized by unique enforcement problems. Because inquiries 
under the Act often involve assessing a firm's behaviour against the 
probable economic effects of the conduct, the analysis is unusually 
complex and often prospective. Sufficient information, including 
documentary information, must be available for the enforcement agency to 
make informed decisions. This process is complicated further when proof 
of intent is required, or the criminal burden of proof (beyond a 
reasonable doubt), must be met. Consequently, enforcement of 
legislation involving these critical factors requires effective 
investigatory powers. These include the powers to search premises and 
seize documents, require written returns of information and affidavit 
evidence, and subpoena witnesses to give oral testimony or produce 
documents. 


Need for Reform 


The need to re-examine the investigatory powers under the Act has 
become increasingly evident for two reasons. First, the Supreme Court 
decision in the Southam case struck down the search powers under the 
Act. Second, decriminalization of certain types of conduct which may 
have anti-competitive effects and the significantly broader scope for 
economic evidence under the civil provisions of the new proposals have 
raised new and important questions regarding the adequacy of the 
investigatory powers under the Act. 


The enactment of the Canadian Charter of Rights and Freedoms has 
generated several challenges to the constitutionality of the present 
investigative powers. In the Southam case, for example, the Supreme 
Court of Canada held that the search power under section 10 of the Act 
was of no force or effect since it was inconsistent with the Charter's 
protections against unreasonable search and seizure. While the search 
and seizure provisions of the Criminal Code are being used at the 
present time, these provisions are not available to enforce the civil 
provisions of the Act. The power to subpoena witnesses under section 17 
was subjected to scrutiny in the NHL and Business Forms cases. These 


| die 


developments, and other litigation on such matters, dictate the urgent 
need to introduce effective powers which conform with the rights 
embodied in the Charter. 


In Southam, the court also determined that the investigative 
functions of the RTPC -- such as the power to gather evidence through 
hearings and to direct further investigation -- impaired the ability of 
the RTPC to act as an impartial, judicial body in authorizing the 
exercise of search powers. As such, new authorization procedures had to 
be devised to ensure that such questions were heard by an impartial 
adjudicator. In recreating the investigatory powers, the Government has 
attempted to balance the need for a full inquiry to allow effective 
enforcement with the need to protect the public's right to a reasonable 
expectation of privacy and, in particular, freedom from unreasonable 
search and seizure. 


In addition to restructuring the search powers, changes will also 
be made to the subpoena powers. This results in a cohesive package, 
designed to ensure effective enforcement of all aspects of our 
competition laws, while protecting the rights and freedoms embodied in 
the Charter. The most significant areas where this balance must be 
addressed include the choice of an authorizing authority, the 
enunciation of a standard for the issuance of warrants and subpoenas, 
and for the supervision of the hearing process in which oral testimony 
is given prior to the institution of formal proceedings against an 
individual or corporation. 


New Provision 


The proposals in the Bill provide a completely revised codification 
of the investigation provisions contained in the present Act. They 
include the power of search and seizure for criminal and civil 
investigations, the power to order hearings before a presiding officer, 
the production of documents and returns of information under oath. 


All these provisions will contain safeguards that go beyond the 
minimum standards laid out by the Charter and common law. For example, 
only judges of superior, county or district courts will be authorized to 
Supervise the exercise of any investigative power. In addition, there 
will be a requirement to have, prior to the issuance of search warrants, 
reasonable grounds to believe that evidence relevant to an inquiry is on 
the premises to be searched. There will be similar safeguards regarding 


the issuance of subpoenas to witnesses and orders for the production of 
documents. 


There will be specific provisions for placing terms and conditions 
of the use of computers during searches. 


There will also be a codified procedure for the protection of 
solicitor/client privilege. As well, the rules respecting 
confidentiality of inquiries and information obtained by the Director 
will be strengthened. 


MERGER 


Role of Merger Law 


In 1969 the Economic Council of Canada in its Report on Competition 
Policy stated, "the basic reason for public policy to be concerned with 
mergers is that in the majority of cases they result in permanent 
changes in the structure of industry -- changes that may have important 
implications for the future performance of the economy." The Macdonald 
Royal Commission's recent Report on the Economic Union and Development 
Prospects for Canada concluded that "a modern market economy should have 
available to it, under civil law, the means to prohibit horizontal or 
vertical mergers that are contrary to the public interest." However, 
the Commissioners also emphasized that "wherever possible, Canada should 
rely on international trade to ensure the maintenance of dynamic 
competition in the domestic market-place." 


A new merger law for Canada should ensure that only mergers that 
result in an unacceptable lessening of competition, and therefore harm 
the overall performance of the economy, could be prohibited or modified 
by the Competition Tribunal. While the law should not be overly 
restrictive, stopping mergers that, on balance, result in great gains in 
efficiency, it has to be effective and must protect the public interest 
in a competitive and efficient marketplace. 


The major problem is that a specific structural change, such as a 
merger between two competitors, may be either beneficial or detrimental 
to the economy and the real impact of the transaction may not be known 
for quite some time. This is particularly true in Canada where the 
market is relatively small and becoming increasingly open to import 
competition. In some industries, firms may have to merge to achieve 
economies of scale and other efficiencies already experienced by their 
larger foreign rivals. At the same time, many industries in Canadian 
markets are not subject to the discipline of foreign rivals. In other 
cases, a merger may unnecessarily eliminate or reduce the number of 
outlets or sources of supply and may lead to a lessening of competition. 
Thus, the effects of a merger cannot be presumed to be either beneficial 
or detrimental. Rather, a broad range of factors must be considered 
such as the international trading environment, barriers to entry and the 
nature of the relevant market. Therefore, a merger law should allow for 
the consideration of all relevant factors needed for an effective 
assessment, on a case by case basis, of future economic effects. 


This is an essential part of an effective competition policy for 
Canada. Without an effective law on merger, the performance of the 
economy, over the long run, _ suffers. Notwithstanding that some 
competition may remain in a market after a merger has been completed, 
the economy is harmed when a merger substantially lessens competition. 
To the extent that a merger may result in efficiency gains, which more 
than offset the costs stemming from the lesening of competition, mergers 
in certain industries that lessen competition may, on balance, be 


beneficial to the economy. Consequently, an appropriate merger law for 
Canada should focus on the economic effects stemming from the merger 
itself as opposed to establishing a minimum standard of competition 
remaining in a market after a merger has been completed. 


Need for Reform 


The current Canadian merger law is generally considered to be 
ineffective. There has never been a conviction in a contested merger 
case in the 75 year history of the law. Indeed, because criminal law is 
so difficult to apply in this context, the Crown has brought before the 
courts only eight cases involving a charge of illegal merger since the 
provision was enacted. This situation may have arisen from the onerous 
criminal law burden of proof, beyond a reasonable doubt, which is not 
suited to the examination of complex economic evidence and _ the 
determination of effects, which are often prospective in nature. 


A simple switch to civil law, however, would not be enough to 
reform the law. The existing merger provision is considered to be 
unsuitable for the Canadian economy, which is small and open. Canadian 
firms often have to compete with larger foreign rivals both at home and 
abroad. In these circumstances, they should not be prevented from 
obtaining economies of scale which improve their competitive position. 
An effective merger law for Canada must weigh the advantages of economic 
efficiency against the disadvantages of a lessening of competition. 


However, many Canadian industries, such as many service industries, 
are not exposed to foreign competition because they are protected by 
high institutional or economic barriers to entry. Some mergers cannot 
be justified by the need to compete with larger foreign rivals and may 
be more detrimental to Canadian interests when potential or effective 
competition from outside the country is not available to maintain 
efficiencies among domestic firms. Therefore, the competition test in 
merger must reflect the Canadian trading context. 


New Provision 


The merger law proposed in the Bill is based on the effects of the 
merger itself -- whether a merger substantially lessens competition. 
This is the test used in the merger laws of most industrialized nations 
including the U.S. and Japan. In deciding whether competition would be 
lessened substantially, the Tribunal is directed to consider a number of 
specified factors such as: the extent of foreign competition in the 
market affected by the merger and whether it acted as a sufficient 
discipline on the market, whether the acquired party was about to fail, 
the availability of substitutes and the barriers to entry into the 
particular market. These criteria have been included so that the 
provision will be easily justiciable and so that the business community 
will be able to anticipate the legal status of a prospective merger to 
the greatest extent possible before the merger takes place. 


In addition, the Tribunal would not be permitted to find that a 
merger substantially lessens competition solely on the basis of evidence 
of market share or concentration. This provision is designed to ensure 
that the Tribunal's consideration is more than a mere mechanistic 
process and focusses on both the qualitative and quantitive aspects of 
competition, thereby avoiding an overly structuralist approach to the 
law. Competition is a dynamic process, and merely adding up market 
share, after the merger, in some circumstances may tell little about the 
effect of a merger on competition. 


The new merger law will also provide a defence in situations where 
the gains in efficiency that would result from the merger would more 
than offset the costs due to the lessening of competition. Liaeus 
important for the performance of the economy that significant cost 
Savings brought about by mergers, for example, through scale economies 
or other efficiencies, be allowed. Moreover, the Tribunal will be 
invited to consider whether the gains in efficiency result in increased 
exports or increased import substitution. 


During the course of consultations on proposals to amend the law, a 
number of interested parties advanced the view that the competition test 
for mergers should focus on whether substantial competition would remain 
after the merger. This aproach would create a minimal acceptable 
standard for competition in all industries and would not have regard to 
the actual lessening of competition resulting from a merger. Since more 
competition is preferable to less and because of the difficulties in 
meeting such a test, the Government believes that the adoption of such a 
proposal would be tantamount to leaving the merger law in its present 
state. No other country uses a "no substantial competition remaining 
test". Under such a test, most horizontal mergers would be unaffected 
by the law because of potential or foreign competition, and it would be 
almost impossible to block vertical mergers. Mergers that substantially 
lessen competition, but do not create an absolute monopoly, would be 
allowed. That result is clearly unacceptable and not in keeping with 
the primary objective of strengthening the merger law of Canada. 


Joint Ventures Another issue that has arisen during the course of 
consultation is the treatment of joint ventures under the merger law. 
This is a difficult question, primarily because the concept of "joint 
venture" is inherently imprecise. Nevertheless, it is recognized that 
joint ventures often expand output and production in the economy and, 
therefore, may bring about desirable commercial and economic results. 
On the other hand, it is possible that joint ventures could be used as a 
means of lessening competition or allocating markets, in which case 
these restrictive effects should be subject to competition law. The 
proposals will subject those joint ventures which have the potential for 
lessening competition to the same law as other mergers. 


A large number of joint ventures occur in the natural resources and 
petroleum sectors of the Canadian economy. This may be due to the high 
costs and risks associated with undertaking exploration and 


development. Moreover, because programs of research and development are 
very important to the overall performance of the Canadian economy and 
its ability to compete with foreign competitors, some _ special 
recognition of joint ventures may be desirable. 


In nearly every project specific joint venture, where the activity 
results in an increase in output from what would have otherwise taken 
place, the joint venture is beneficial. Since these joint ventures 
would not have a detrimental impact on competition, the merger provision 
would not apply to them in any case. However, in the interests of 
providing increased certainty, the proposed legislation will contain an 
exemption from the merger law for certain types of joint ventures. 
These joint ventures will have to be structured in a particular manner 
and pertain either to a special project or to a program of research and 
development where the joint venture terminates on the completion of the 
project or program. 


PRENOTIFICATION OF MERGERS 


Role of the Provision 


The present Act does not have a prenotification provision for 
proposed large mergers, although such provisions already exist in the 
United States, Japan, West Germany and Australia. A new merger 
provision without the adjunct of mandatory prenotification would not be 
nearly as effective in dealing with potentially anti-competitive 
mergers. The 1977 Report of the Standing Committee on Finance, Trade 
and Economic Affairs, upon reviewing Bill C-42, commented: "Experience 
in other jurisdictions and, in particular, the United States, indicates 
that once consummation occurs, it is often too late to obtain meaningful 
relief even if the merger is ultimately found to be anti-competitive." 


A successful merger law must halt the creation of anti-competive 
situations having the potential of increasing price and/or restricting 
output at less than competitive levels. The purpose of prenotification 
is to ensure that a thorough and timely review is made of those 
relatively small number of mergers that are likely to have an adverse 
effect on competition. If these mergers were allowed to proceed without 
prior notification, consumers could be placed at a disadvantage through 
a reduction in choice and potentially higher prices. Dissolution of a 
merger found to adversely affect competition after it has been completed 
results in a further misallocation of resources and subjects third 
parties to the risk of injury. The parties to the merger itself face 
the risk and uncertainty of costly post-merger proceedings. Subjecting 
parties to proposed large mergers to a prenotification provision will 
enable both the buyer and the seller to make reasoned decisions at an 
early point in time and consider the implications of the proposed 
transaction in light of the merger provision. 


New Provision 


Parties to a proposed merger will not be obliged to fulfill the 
mandatory prenotification requirement unless they exceed two 
thresholds. First, the parties, together with their affiliates, must 
have total assets, or total annual revenues from sales in or from 
Canada, of over $500 million. The second threshold relates to the size 
of the proposed transaction itself. The Bill proposes a transaction or 
target threshold of $35 million in sales or assets. There is also a 
list of exemptions, including acquisitions resulting from a foreclosure 
and transactions between affiliates. Although the provision has been 
designed to be self-enforcing, sanctions are available for 
non-compliance. 


Parties to a proposed transaction will have to wait seven or 
twenty-one days before they can complete the merger. This will be at 
the option of the parties, depending on whether the long or short form 
information requirements are supplied to the Director. The 21 day 
waiting period may be invoked by the Director if, in his discretion, he 
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requires the long form of information. However, once the long form 
information requirements have been supplied, the Director does not have 
the discretion to compel the parties to supply further information or to 
wait longer. A specific provision will be provided for shares acquired 
through a stock exchange to ensure that the waiting period does not 
conflict with the period allowed by the exchange rules before the shares 
must be taken up. 


The prenotification provisions of past proposals have _ been 
criticized for being too complicated and convoluted. This Bill has 
clarified the provision largely through making its presentation more 
orderly and systematic. Nevertheless, merger prenotification is 
necessarily an area of some complexity. There exists a choice between 
simplicity on the one hand and completeness on the other. The proposed 
provisions strike a balance between these two objectives. 


In an effort to remove any bias in favour of one method of merging 
over another, the transaction threshold is based on revenue, and assets, 
or the underlying value of assets being acquired in a_= share 
transaction. Providing for a prenotification threshold that is 
transaction neutral ensures that transactions will not be restructured 
so as to avoid the requirements to prenotify. 


a) 


ABUSE OF DOMINANT POSITION 


Role of the Provision 


To remain competitive in the increasingly integrated world market, 
Canada must continue to develop world class corporations. In some 
industries this will involve firms becoming very large relative to the 
small domestic market. While large corporate enterprises can harness 
economies of scale in areas such as production, distribution and 
research and development, their size relative to the size of the market 


can sometimes reflect market power which may be used to lessen 
competition. 


Anti-competitive behaviour on the part of dominant firms imposes 
artificial restraints on the competitive process, impeding the market 
from efficiently allocating resources. In a healthy, dynamic economy, 
goods and services are supplied by the firms which can produce them most 
efficiently and adapt to the ever-changing demands of the marketplace. 
The proposed abuse of dominance provision will ensure that dominant 
firms compete with other firms on merit, not through the abuse of their 
market power. The provision is of particular importance for the 
protection of consumers, new entrants and, in particular, the small 
business community. 


Need for Reform 


It is proposed to replace the criminal offence of monopoly in 
section 33 of the existing legislation with a civil abuse of dominance 
provision. The monopoly provision has proved to be unsatisfactory for 
several reasons. First, like merger, the conduct the section seeks to 
proscribe is not generally considered criminal in nature. This problem 
is compounded by the prospective nature of many of the effects 
associated with monopolistic behaviour. 


Second, the existing monopoly provision is not clearly aimed at the 
heart of the problem: anti-competitive conduct. The definition of 
monopoly in the Act describes a situation where one or more firms 
control a market and operate, or are likely to operate, such business to 
the detriment of the public. Unfortunately, public detriment is an 
extremely vague standard which gives the courts little guidance as to 
what conduct Parliament intended to censure. In addition, this standard 
allowed arguments to be made which were totally unrelated to competition 
and abuse of market power. By focussing on anti-competitive conduct, as 
opposed to the notions of monopoly and public detriment, the law will 
become clearer, more effective and enforceable. 


Third, the normal sanctions available under criminal law are not 
appropriate to deal with abuses of market power. Under civil law, the 
adjudicator can tailor its orders to the specific conduct of the 
offending firm. These are likely to be the most effective methods for 
correcting the firm's behaviour and restoring competition in the 
market. 


New Provision 


The proposed abuse of dominance provision creates a civil 


reviewable matter which provides for remedies when dominant firms are 
engaging in anti-competitive conduct. This provision places greater 
emphasis on behavioural considerations. The provision is structured to 
ensure that it does not create an impediment to aggressive, pro- 
competitive behaviour. In particular, the practices under scrutiny must 
have an anti-competitive object. However, a defence based on superior 
competitive performance has been included. 


The elements to be proved are as follows. First, “one or more 
persons" must substantially or completely control a class or species of 
business in Canada or any area thereof. This is based on the definition 
of monopoly in the existing legislation. The Bill, by retaining the 
words “one or more", will continue to allow the application of the law 
to behaviour engaged in by unaffiliated persons. This means that in 
some circumstances the section would apply to so-called "joint 
dominance" situations. 


Consideration was given to restricting the application of the law 
to a single firm with an appropriately lower threshold of market power 
such as "dominant market position". During the course of consultations, 
support was expressed for both alternatives. However, there are very 
few industries in Canada in which only one firm controls its market. 
Consequently, it was determined that "joint dominance" combined with a 
"substantial or complete control" test would provide greater protection 
for small business and consumers. 


Second, the dominant firm must engage in a= practice of 
anti-competitive acts. Moreover, the practice must have as its object 
the lessening of competition. A list of acts is provided to illustrate 
the type of conduct which may be considered by the Tribunal to be 
anti-competitive, such as: the squeezing of profit margins of 
vertically integrated customers, the use of fighting brands and freight 
equalization. The list is non-exhaustive so that acts of like character 
can be held to be anti-competitive by the Tribunal. All of the listed 
acts include consideration of the purpose, object or design of the 
dominant firm to ensure that the censured conduct is not, in fact, 
reasonable competitive behaviour. 


Third, the practice of anti-competitive acts must have had, be 
having or be likely to have the effect of preventing or lessening 
competition substantially in a market. This test is used elsewhere in 
the existing legislation and in the new merger proposal. 


In addition, a defence is provided ensuring that no order will be 
made when the lessening of competition occurs as a result of superior 
competitive performance of the dominant firm or firms. The consumer 
benefits when product innovation or improved distribution systems result 
in a firm outdistancing its rivals in the marketplace. If competitors 
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fall from the market because a dominant competitor is more effective in 
meeting consumers needs, this is not an abuse of market power, but 
rather a natural consequence of the competitive process. The defence is 
included to ensure that only abuses of market power are subjected to the 
law. 


The discretion available to the Tribunal in respect of abuse of 
dominance will be restricted to remedies sufficient to overcome the 
effects of the anti-competitive practices and restore competition in the 
Marketplace. This will ensure that competitive forces are efficiently 
allocating resources to their proper and most effective use. In many 
cases, the Tribunal may choose simply to prohibit continuation of the 
practices in respect of which the Director has brought an action. 
However, if this is considered to be insufficient, provision is also 
made for orders requiring partial divestiture or any other remedial 
measures necessary to restore competition in the market when the effect 
on competition has already occurred. 
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SYSTEMATIC DELIVERED PRICING 
Heed for Reform 


The present legislation does not contain a specific provision that 
can deal with the competition problems associated with delivered pricing 
arrangements. Under this type of pricing arrangement, the supplier of a 
product may divide the overall market into zones in which different 
prices are charged. The supplier may legitimately do this because it 
faces more competition in a particular zone, and will absorb freight 
costs in order to compete in that geographic location. However, by 
charging freight rates in other zones higher than the actual cost, the 
supplier can extract prices above competitive levels and coordinate its 
pricing based on formulas with its competition. This is what often is 
referred to as "phantom" freight charges. 


Delivered pricing formulas or arrangements can also be used to 
Maintain price uniformity even though the firms in the industry have 
never discussed or agreed on prices. In this case, delivered pricing 
provides a relatively simple and predictable way to communicate pricing 
information without running afoul of the conspiracy prohibition. 
Allowing customers to transport goods themselves could break down this 
type of pricing system. However, suppliers with sufficient market power 
currently can prevent this from happening. In other words, a buyer may 
be forced to pay the supplier freight costs from one location even 
though he would be able to go to another location, buy from the same 
supplier, and pay his own shipping costs, all at an overall cost that is 
lower. 


New Provision 


The Bill will create a new civil provision that will deal with 
delivered pricing. The provision will define “delivered pricing" to be 
the practice of refusing a customer delivery of an article at any 
location where the supplier makes delivery of the same article to other 
customers on the same trade terms. The Competition Tribunal will be 
empowered to prohibit a person from engaging in the practice of 
delivered pricing when a customer, or a potential customer, is denied an 
advantage that would be otherwise available and that advantage cannot be 
obtained elsewhere in that location. 


The provision relating to delivered pricing in previous proposals 
was criticized because it did not contain any test relating to the state 
of competition in the affected markets. Delivered pricing is usually an 
indication of lack of vigorous competition rather than a practice 
whereby competition is itself lessened. For this reason, it would not 
be appropriate to require proof that the practice was lessening 
competition. However, it is legitimate to ascertain whether the 
practice is a reflection of ineffective competition in the particular 
market. Therefore, the new provision will not apply if the article in 
question is otherwise available in that location. 
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The Tribunal would not be able to make an order in respect of 
delivered pricing, if the person subject to the order has to undertake 
considerable investment in plant and equipment in order to comply with 
the order. For example, a supplier would not have to invest in new 
shipping or storage facilities to accommodate a customer who decides, 
after the matter has been adjudicated by the Competition Tribunal, to 
take delivery at the supplier's plant. 


Concerns have also been expressed that the provision, in certain 
circumstances, could interfere with the integrity of a branded product's 
quality standards. Consequently, an exemption will be provided for 
articles that are sold in association with a trademark where it can be 
established that delivered pricing is necessary to maintain product 
quality. 
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CONSPIRACY AND RELATED MATTERS 


The law against conspiracy in restraint of trade is the cornerstone 
of Canada's competition law. Agreements to fix prices, divide up 
markets, restrict the entry of new firms or lessen competition by other 
means contradict the most basic tenets of the free market system and 
impair the efficiency and performance of the economy. When firms are 
acting independently of one another in the face of market forces, the 
most socially beneficial outcomes in terms of prices, output, choice and 
innovation prevail. However, when players in the economy remove the 
discipline of market forces and attempt to enrich themselves at the 
expense of consumers and other firms through anti-competitive 
agreements, both the public and economy as a whole suffer. Prices 
exceed the competitive norm, and efficiency and innovation suffer as 
discipline and initiative is removed by administrative arrangements 
which block the free and competitive flow of market forces. 


Need for Reform 


In general, the present conspiracy provision has worked reasonably 
well. However, a number of recent Court decisions have created 
considerable uncertainty in the law and weakened its effectiveness. 
Also, there is widespread agreement that recent fines under’ the 
provision have not been sufficient to deter the formation of 
anti-competitive agreements and ensure that firms do not profit from 
their criminal conduct. It is the position of the Government that, in 
the interest of strengthening and clarifying the law, Parliament should 
restate its intention with respect to the appropriate application of, 
and sanctions under the provision. Finally, given the increasing 
importance of international trade to the Canadian economy, the exemption 
for export agreements needs to be clarified and expanded. 


New Provision 


To clarify the conspiracy provision, two subsections will be 
added. One will deal with evidence needed to prove the existence of an 
agreement. Conspiracies, by their nature, are generally secretive, 
clandestine arrangements. Therefore, there often tends to be little 
documentary evidence of such agreements. 


The courts have recognized this reality and until recently they 
could infer the existence of an agreement from circumstantial evidence. 
This line of reasoning developed over many years through a consistent 
body of jurisprudence. However, the 1980 decision of the Supreme Court 
of Canada in the Atlantic Sugar case has created some uncertainty. This 
judgement could be read as rejecting the use of circumstantial evidence 


to prove an agreement unless direct evidence of communication is 
available. 


It is proposed to add a subsection to the existing conspiracy 
provision clearly stating that the existence of an agreement may be 
proven from circumstantial evidence with or without direct evidence of 


communication among or between the parties. This should remove the 
ambiguity that currently exists in the law. Lt 4's?) 1 mportant=*to 
emphasize that this subsection in no way affects the onus on the 
prosecution to prove the existence of an agreement beyond a reasonable 
doubt. 


The other new subsection addresses the issue of the requisite 
intent. Since the Supreme Court of Canada decisions in the Aetna 
Insurance and Atlantic Sugar cases, it has been possible to argue that 
the Crown must not only prove that the parties intended to enter the 
agreement found to exist, but that they also intended to lessen 
competition unduly. This interpretation of the law places an extremely 
onerous burden on the Crown. Previously, it had been assumed the Crown 
was required to prove only that the accused intended to enter the 
agreement. This so called "single intent" requirement is consistent 
with the principle that the offence of conspiracy lies in the agreement 
itself. 


It is proposed to add a subsection to the existing conspiracy 
provision that would specifically phrase the law in terms of a single 
intent requirement. The proposed subsection states that it is necessary 
to prove that the parties intended to and did enter into a conspiracy. 
It would not, however, be necessary to prove that the parties intended 
the conspiracy to lessen competition unduly even though the Crown would 
still be required to prove that the agreement, if carried into effect, 
would unduly lessen competition. 


It is also proposed to increase the maximum fine for conspiracy 
convictions from $1 million to $5 million. This will send a clear 
signal to the courts that Parliament considers conspiracy to be a very 
serious criminal offence and that offenders should be dealt with by a 
firm hand. 


The Government believes that the individual drive and enterprise of 
Canadians will lead to economic renewal if their energies are harnessed 
by a free and competitive marketplace. Agreements and arrangements to 
restrict competition can only serve to stifle initiative and efficiency 
and to harm consumers. These proposals will strengthen and clarify the 
law on anti-competitive agreements and will send a clear message to the 
business community and the courts that their existence will not be 
tolerated. 


Export Agreements Since 1961, the Combines Investigation Act has 


provided a specific exemption for export agreements in recognition of 
the importance of world trade to the Canadian economy. Many observers, 
however, have expressed the view that the present construction of the 
export exemption is unclear, too restrictive and may inhibit the 
formation of export consortia. Amendments to clarify and broaden this 
exemption are clearly needed for Canada to maintain and extend its 
position as a leading trading nation. This change is consistent with 
the Government's commitment to increase Canadian involvement and 
competitiveness in international markets. 
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Subsection 32(5)(d), under the existing legislation, disallows the 
export exemption if an agreement lessens competition unduly in relation 
to a product in the domestic market. The uncertainty of whether an 
export agreement will have spillover consequences in the domestic market 
may be a deterrent to the formation of export consortia. Therefore, by 
repealing subsection 32(5)(d), Parliament will clarify that the 
unintended, ancillary effects of export agreements in the domestic 
market do not offend the conspiracy provision. So long as the agreement 
relates only to the export of products from Canada. 


In the present Act, the export agreement is disallowed if it 
results in a reduction in the volume of exports from Canada. However, 
if export prices rise sufficiently to compensate any reduction in 
volume, Canada would still be better off. Thus, the word "volume" in 
subsection 32(5)(a) will be replaced with "real value" because export 
consortia may be able to promote their products abroad such that any 
price increases will more than offset any reduction in the volume of 
shipments. 


The existing export exemption to the conspiracy provision is also 
disallowed if the agreement restrains or injures the export business of 
a domestic competitor who is not a party to the agreement (subsection 
32(5)(b)), or restricts any persons from entering into the field of 
exporting goods from Canada, (32(5)(c)). Since the focus of both 
subsections is on restraints on domestic competitors, the exemption will 
be further broadened and additional clarity will be added to the law by 
incorporating subsections 32(5)(b) and (c) into one subsection directed 
at agreements which inhibit or prevent domestic competitors from 
entering or expanding an export business. 


Specialization Agreements The Canadian domestic market is relatively 
small compared to our most important trading partners. Also, many 


Canadian industries are characterized by firms with short production 
runs of several different products. For these reasons, many Canadian 
enterprises have not been able to take advantage of potential economies 
of scale in production, distribution and marketing. Hence, efficiency 
gains could be possible, in certain industries, through greater 
specialization and longer production runs. Moreover, as the global 
economy becomes increasingly competitive and the Canadian economy 
becomes exposed more directly to international trade, the need to 
rationalize and restructure certain industries becomes even stronger. 
This could be achieved by a reciprocal arrangement whereby each party 
agrees to discontinue producing one or more articles. 


A new provision for specialization agreements in the Competition 
Act should enhance the economic efficiency and international 
competitiveness of many Canadian industries. The provision will apply 
to services as well as articles. The new law will exempt specialization 
agreements from the conspiracy and exclusive dealing provisions provided 
they are approved and registered by the Tribunal. 


The Tribunal may approve a specialization agreement if it finds 
that implementation is likely to bring about gains in efficiency that 
more than offset the costs due to the lessening of competition. The 
Tribunal will be directed to consider whether the efficiency gains will 
increase exports or replace imports with Canadians goods and services. 
The provision only applies to voluntary agreements. Parties will not be 
allowed to coerce others to enter into an agreement. 


The Tribunal can determine the time period covered by the order as 
no limit is specified in the provision. Also, the Tribunal may make the 
order conditional upon such things as a partial divestiture of assets, 
wider licensing of patents, a reduction of tariffs, or a removal of 
import quotas, if the agreement causes a lessening of competition as 
well as efficiency gains. 


BANKS 


Need for Reform 


By virtue of amendments to the Combines Investigation Act in 1976, 
which brought services under the application of the Act, and amendments 
to the Bank Act in 1980, the responsibility for enforcing competition 
policy with respect to financial institutions was given to the Director 
of Investigation and Research, with the exception of bank mergers and 
agreements. The existing distribution of competition policy enforcement 
in respect of banks has been criticized as being inefficient. 
Consequently, it is proposed to repeal the provision of the Bank Act 
dealing with bank agreements and to transfer it to the Competition Act 
to rationalize this aspect of competition policy enforcement. In 
addition, bank mergers will be made subject to the Competition Act. 


The Government recognizes the tremendous importance of the 
chartered banks to the Canadian economy. To ensure that Government 
policy contributes to the effective performance of the financial sector, 
the Honourable Minister of State for Finance released a Green Paper on 
The Regulation of Canadian Financial Institutions: Proposals for 
Discussion. These proposals are consistent with the principles 
indentified in the Green Paper that will guide policy formation. These 


include improved consumer protection and the promotion of competition, 
innovation and efficiency. 


New Provision 


While the Minister of Finance will continue to have the power to 
approve bank amalgamations, acquisitions and agreements, the Director 
will assume responsibility for enforcing competition policy in respect 
of banks. Section 309 of the Bank Act, which prohibits anti-competitive 
agreements among banks, will be repealed and enacted in a similar form 
in the Competition Act. Given the enormous importance of the banking 
sector to the economy, it is essential that the public interest is 
served by competition in the banking industry just as in other sectors 
of the economy. This can be most readily achieved by prohibiting 
anti-competitive agreements between or among banks. This will ensure 
that the interest rates and services charged by banks to borrowers and 
paid to depositors are determined by market forces. The new section 
makes certain agreements among banks illegal per se. These include 
agreements or arrangements with respect to the rate of interest on 
deposits or loans, the amount of service charges, and the amount or kind 
of loan or service provided to a customer. There is also a subsection 
that exempts particular agreements from the application of the section 
such as, agreements on standards, exchange of credit information etc. 


Over the past decade and a half, the degree of competition between 
the various types of financial institutions has intensified. A variety 
of factors have combined to bring about this trend which is expected to 
continue as a result of regulatory reform, developments in capital 


markets and the efforts of the financial institutions themselves to 


diversify into new fields of business. While it may be desirable to 
ensure a "level playing field" for competition policy in respect of all 
financial institutions, substantive changes to section 309 of the Bank 
Act have not been proposed at this time. Consequently, the Government 
believes that this issue can be best dealt with in the context of 
regulatory reform in the financial sector. 


In addition, the merger section of the Act will apply to bank 
amalgamations by repealing the existing exemption to the Combines 
Investigation Act in sections255 and 273 of the Bank Act. However, in 
recognition of the special role played by the banks, the provision will 
not apply if the Minister of Finance certifies to the Director that the 
merger is desirable in the interest of the financial system. 
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CROWN CORPORATIONS 


Crown corporations play a significant role in the Canadian 


economy. While they can be an important tool for implementing 
Government policy, their presence should not interfere with the 
efficiency and competitiveness of the private sector. With no 
impediments, the competitive process will move resources between 


industries and firms to where they are most valued. However, if all 
players in the economy are not bound by the same rules of the game, 
there will be inevitable distortions. 


Crown corporations that are not agents of Her Majesty are bound by 
the existing legislation, however agent Crowns are not. A new provision 
in the Competition Act will assure that agent Crown corporations engaged 
in commercial activity, in competition with other firms, will be subject 
to the same rules as other players in the marketplace. This proposal is 
consistent with the Government's policy of improving the efficiency of 
Crown corporations by privatizing them or by exposing them to market 
forces on the same basis as firms in the private sector. 


Need for Reform 


In the recent Eldorado Nuclear/Uranium Canada case, the Supreme 


Court of Canada held that Crown corporations, agents of Her Majesty, are 
not subject to the Combines Investigation Act. Consequently, two of the 
six firms charged with violating the conspiracy provision of the Act 
could not be prosecuted. Although the majority of the Court felt bound 
by the Interpretation Act, they concluded that the result “seems to 
conflict with the basic notions of equality before the law." 


The Government agrees this is an untenable situation which must be 
remedied by a change in the law. The position of the Government is that 
commercial Crown corporations must be responsible before the law to the 
same extent as are firms in the private sector. In many circumstances, 
the day to day operations of Crown corporations have little directly to 
do with Government objectives. Therefore, Crown corporations should be 
made to compete fairly with private enterprises. 


New Provision 


A new section will be added that will make the Competition Act 
binding on federal and provincial Crown corporations, agents of Her 
Majesty, in respect of their commercial activities that are in 
competition with other firms. 


The section does not mention the commercial activities of Crown 
corporations that are directly associated with their regulatory 
activities, as did the previous proposal. The exemption in previous 
proposals was intended to exclude the supervisory regulatory activities 
of Crown corporations, such as the Canadian Wheat Board and Canadian 
Dairy Commission, from the application of the Act. However, public 
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comment on the section indicated that it created some uncertainty and 
ambiguity in the law. 


The regulated conduct exemption, as it has developed through 
jurisprudence under the Act, is quite adequate to ensure that Crown 
corporations, that are either regulators themselves or are subject to 
effective regulation would not be brought within the ambit of the 
legislation. This is particularly so since the purpose of the provision 
is merely to remove the immunity that agent Crowns enjoy, in the absence 
of explicit legislation, from being a party to court proceedings. It is 
in no way intended to affect and does not alter the jurisprudence under 
the Act with respect to regulated conduct, a completely separate 
principle. 


CONCLUSION 


The Government is committed to placing greater reliance on market 


forces and the private sector for economic renewal and, in furtherance 
of this objective, to passing amendments to strengthen and modernize 
Canada's competition law. Over the past year, the Government has 
conducted an intensive review of competition policy legislation in 
consultation with groups and individuals representing most facets of 
Canadian society. The result of this process is a package of amendments 
that contains new proposals as well as substantial improvements to 
proposals in previous Bills. The report of the Macdonald Royal 
Commission on the economy has identified the need to reform Canada's 
competition laws and the basic thrust of this Bill is consistent with 
the recommendation of the Commission. 


Competition, however, is not an end in itself. Rather, it is the 
best impartial allocator of resources in the economy and therefore 
promotes economic efficiency and fairness in the marketplace. 
Competition policy legislation provides an institutional framework that 
allows the forces of the market to be the main regulator of economic 
ACCIVLTY « The change of name to the Competition Act, highlights the 
importance of this law as a framework for competition policy in Canada. 
An effective competition law also reduces the need for direct government 
intervention. As the trend toward deregulation continues, effective 
competition law takes on added importance. 


An effective competition law can have a significant impact on the 
ability of Canadian business to maintain existing, and penetrate new, 
export markets abroad and compete with import competition at home. This 
reform will enhance Canada's international competitiveness by promoting 
efficiency and strengthening market forces and by removing impediments 
in the existing law that discourage the formation of export consortia. 
Moreover, an effective competition law should increase the overall 
flexibility and responsiveness of the economy. As the global economy 
becomes increasingly competitive and the long-run decline in the 
effective rate of tariff protection continues, there is a very real need 
to reassess the provisions of Canadian competition law that could deter 
the rationalization and restructuring of certain industries. In 
furtherance of this objective, the implications of international 
competition will be explicitly considered in the new law. 


Consumers and small business are among the prime benificiaries of 
an effective competition policy. Anti-competitive conduct which 
increases prices and restricts output or the number of competitors, or 
otherwise restrains or injures competition, clearly can have a very 
damaging effect on existing small businesses, new entrants and 
consumers. There is a clear need to strengthen the legislation to 
ensure fairness in the marketplace and maintain the drive and initiative 
of the small business sector which has enormous potential for job 
creation. The Bill will address this long-standing concern in a number 
of fundamental respects. 


he 


In keeping with the Government's priority on fairness, Crown 
corporations, agents of Her Majesty, engaged in commercial activities in 
competition with other firms will be brought under the Competition Act. 
In addition, the responsibility for investigating bank agreements and 
amalgamations will be transferred from the Inspector General of Banks to 
the Director of Investigation and Research. Rationalizing these aspects 
of competition policy enforcement will enhance the efficiency of the 
Government's overall enforcement effort. 


Finally, the Supreme Court in the Southam case spoke quite clearly 
on the inconsistency of the search and seizure provisions of the 
Combines Investigation Act with the Canadian Charter of Rights and 
Freedoms. This decision also raised important questions regarding the 
constitutionality of the other investigatory powers under the Act. The 
investigatory powers proposed in the Competition Act more than meet the 
minimum standards for constitutionality articulated by the Supreme Court 
and yet will ensure effective enforcement of the law. 


In an area of law requiring complex economic and _ business 
judgements, ensuring that the adjudicator has the necessary expertise to 
deal with competition issues is fundamental to the long term success of 
this reform. The Bill creates a new judicial body, the Competition 
Tribunal, to adjudicate the non-criminal provisions under’ the 
Competition Act. This Tribunal combines the best features of both the 
courts and tribunals to ensure that issues are throughly assessed, by 
knowledgeable decision makers, in a fair and impartial manner, with 
suitable rights of appeal. 


The Government is committed to ending the competition policy debate 
and getting on with the job of modernizing our competition law. 
Competition law reform has dragged on far too long. This reform is far 
too important to the long-term health of our economy to allow the 
existing, outmoded legislation to languor in its current ineffectual 
state. After considerable discussion and consultation, there is 
substantial agreement on the reforms that are now required. fThis Bill 
represents a significant step toward economic renewal and should have a 
lasting impact on the efficiency and international competitiveness of 
the Canadian economy. 
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